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Item 5.02. Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of Certain Officers.
 
On July 7, 2022, James Haley notified Desktop Metal, Inc. (the “Company”) that he planned to step down as Chief Financial Officer of the Company. Mr. Haley will continue
to serve as the Company’s Chief Financial Officer until the earlier of December 31, 2022 and the date a new Chief Financial Officer begins employment with the Company (the
“Separation Date”). Mr. Haley’s departure was mutually agreed between the Company and himself, and his departure is not the result of any disagreement with the Company on
any matter relating to the Company’s operations, policies, or practices.
 
On July 11, 2022, Mr. Haley and the Company entered into a Separation Agreement (the “Separation Agreement”) pursuant to which, in exchange for transition services, a
release of claims in favor of the Company and its affiliates and a non-compete, the Company will (i) continue to pay Mr. Haley’s base salary for a period of 9 months from the
Separation Date (the “Severance Period”), (ii) cause 50% of Mr. Haley’s unvested time-based restricted stock units to vest in full, (iii) pay the employer portion of the premium
for Mr. Haley’s COBRA coverage during the Severance Period, and (iv) pay Mr. Haley $249,000, which is equal to 100% of his 2022 bonus opportunity as of the Separation
Date. The Separation Agreement also includes other customary provisions.
 
The foregoing description is qualified in its entirety by the Separation Agreement, a copy of which is filed as Exhibit 10.1 to this Current Report on Form 8-K and incorporated
herein by reference.
 
Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits
 
Exhibit
No.  Description
10.1  Separation Agreement, dated as of July 11, 2022, by and between Desktop Metal, Inc. and James Haley
  

104  Cover Page Interactive Data File (embedded within the Inline XBRL document)
  

 

https://s3.amazonaws.com/content.stockpr.com/desktopmetal/sec/0001104659-22-079163/for_pdf/tm2220814d1_ex10-1.htm
https://s3.amazonaws.com/content.stockpr.com/desktopmetal/sec/0001104659-22-079163/for_pdf/tm2220814d1_ex10-1.htm
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Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.
 

DESKTOP METAL, INC.
   
Date: July 12, 2022 By: /s/ Ric Fulop
  Name: Ric Fulop
  Title: Chairman and Chief Executive Officer
 

 

 



 
Exhibit 10.1

 
TRANSITION AND SEPARATION AGREEMENT

 
This Transition and Separation Agreement (the “Agreement”) is made as of July 11, 2022 (the “Effective Date”), by and between James Haley (“Executive”) and

Desktop Metal, Inc., a Delaware corporation (the “Company”). Except as set forth in this Agreement, capitalized terms used but not defined herein shall have the meanings
ascribed to them in the Offer Letter (as defined below).
 

WHEREAS, Executive currently serves as Chief Financial Officer of the Company pursuant to that certain offer letter between Executive and the Company dated
February 8, 2021 (the “Offer Letter”);
 

WHEREAS, Executive desires to resign as the Company’s Chief Financial Officer effective as of the Resignation Date (as defined below); and
 

WHEREAS, the Company desires to provide for an orderly transition of Executive’s duties and responsibilities and Executive desires to assist the Company in
realizing an orderly transition.
 

NOW, THEREFORE, in exchange for the good and valuable consideration set forth herein, the adequacy of which is specifically acknowledged, Executive and the
Company (collectively referred to as the “parties” or individually as a “party”) hereby agree as follows:
 

1.            Transition Term.
 

(a)            From the Effective Date through the first to occur of (i) December 31, 2022 and (ii) the date that is 30 days following the date a successor (“New
CFO”) commences employment in the role of Chief Financial Officer of the Company (the “Resignation Date” and such term, the “Transition Term”), Executive shall continue
to serve as the Company’s Chief Financial Officer as a full-time at-will employee of the Company and shall continue to have and perform such reasonable and lawful duties,
responsibilities and authority as the Board of Directors of the Company (the “Board”) and/or the Chief Executive Officer of the Company may designate from time to time,
including (x) the performance of Executive’s current duties and responsibilities as Chief Financial Officer and (y) assisting the Company in the hiring or appointment of the
New CFO and the transition of duties to the new CFO (the “Services”). During the Transition Term, Executive will perform the Services in substantially the same manner and
with substantially the same effort, time commitment and level of care as Executive has historically performed duties for the Company prior to the Effective Date and, in all
instances, in compliance with all applicable laws and Company policies.
 

(b)            During the Transition Term, the Company shall continue to pay Executive a salary at an annual rate of $415,000, pro-rated for any partial period of
service and less all amounts required or authorized to be withheld by law, including all applicable federal, state and local withholding taxes, payable in accordance with the
Company’s standard payroll policies (the “Current Salary”). During the Transition Term, Executive shall continue to be eligible to participate in the same medical, dental and
health and welfare benefit plans that Executive participated in on the Effective Date, subject to the terms and conditions of such plans. During the Transition Term, Executive’s
restricted stock units will continue to vest in accordance with their terms as outlined in the relevant restricted stock unit agreement Executive has entered into with the
Company.
 



 
(c)            Nothing contained herein shall prohibit Executive from interviewing and pursuing other employment opportunities during the Transition Term;

provided that such activities do not materially interfere with Executive’s performance of duties under this Agreement and Executive continues to comply in full with
Executive’s obligations under this Agreement and Executive’s obligations under the Executive’s Invention and Non-Disclosure Agreement (the “NDA”) and Non-Competition
and Non-Solicitation Agreement with the Company (the “Non-Compete Agreement”, and together with the NDA, the “Restrictive Covenant Agreements”).
 

(d)            If Executive remains continuously employed by the Company through the Transition Term, and provided that Executive completes the Services to the
reasonable satisfaction of the Company and subject to Executive executing the General Waiver and Release of Claims in the form attached hereto as Exhibit A (the “Release”)
within five (5) days following the Resignation Date and such Release becoming effective upon expiration of any applicable revocation period set forth in the attached Exhibit A
(such effective date being the “Subsequent Release Effective Date”), Executive will be eligible to receive Executive’s annual performance bonus for calendar year 2022 (the
“2022 Bonus”), in an amount equal to $249,000, which represents Executive’s target bonus opportunity for the year at 60% of the Current Salary. The 2022 Bonus will be paid
in a lump sum as soon as practicable following the Resignation Date.
 

(e)            Executive acknowledges and agrees that none of the changes to Executive’s compensation or other terms and conditions of employment as provided for
under this Agreement shall constitute “Good Reason” under the Offer Letter.
 

2.            At-Will Employment. Executive acknowledges and agrees that Executive’s employment with the Company shall terminate effective as of the Resignation Date,
unless earlier terminated in accordance with the terms of this Agreement (the actual date of Executive’s termination of employment, the “Termination Date”). Notwithstanding
the foregoing, Executive’s employment with the Company will at all times remain terminable by either Executive or the Company at will, and nothing in this Agreement
confers upon Executive any right to continue to serve as an employee or other service provider of the Company or interferes with or restricts the rights of the Company to
discharge or terminate the services of Executive at any time for any or no reason, with or without Cause (as defined in the Offer Letter), subject to the provisions of Section 3.
Effective as of the Termination Date, or if earlier, the date the New CFO commences employment, Executive shall cease to serve as the Company’s Chief Financial Officer or
as an other officer or director of the Company. Effective as of the Termination Date, Executive shall cease to hold any position (whether as an officer, director, manager,
employee, trustee, fiduciary, or otherwise) with, and shall cease to exercise or convey any authority (actual, apparent, or otherwise) on behalf of, the Company.
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3.            Severance Payments and Benefits.

 
(a)            If (i) Executive remains continuously employed by the Company through the Transition Term, (ii) the Company terminates Executive’s employment

prior to the last day of the Transition Term without Cause, or (iii) Executive’s employment with the Company terminates prior to the last day of the Transition Term due to
Executive’s resignation for Good Reason (as defined in the Offer Letter), and subject to (x) Executive’s continued compliance with the Restrictive Covenant Agreements and
(y) Executive executing the Release within five (5) days following the Termination Date and such Release becoming effective upon the Subsequent Release Effective Date, as a
material inducement for Executive to enter into this Agreement, Executive shall be entitled to receive the following payments and benefits:
 

(i)            An amount in cash equal to 75% of the Current Salary, payable in the form of salary continuation over the 9-month period following the
Termination Date in accordance with the Company’s normal payroll practices; provided that such installments will commence on the first payroll date following the Subsequent
Release Effective Date will include all amounts accrued up to such date;
 

(ii)            Accelerated vesting of 50% of any unvested time-based restricted stock units in the Company held by Executive as of the Termination Date;
and
 

(iii)            if Executive timely elects continued medical, dental and/or vision coverage under the Consolidated Omnibus Budget Reconciliation Act of
1985, as amended (“COBRA”), the Company will pay the employer’s portion of the premium for such coverage for Executive and Executive’s covered dependents through the
earlier of the date that is 9 months following the Termination Date and the date Executive and Executive’s covered dependents, if any, become eligible for health insurance
coverage from a new employer (and Executive agrees to promptly notify the Company of such eligibility). Notwithstanding the foregoing, if at any time the Company
determines that it cannot provide the foregoing benefit without potentially violating applicable law (including, without limitation, Section 2716 of the Public Health Service
Act) or incurring an excise tax, the Company may alter the manner in which medical, dental and/or vision insurance coverage is provided to Executive after the Termination
Date to the extent it does not increase the after-tax cost or materially diminish the level of such coverage for Executive.
 

(b)            Upon Executive’s termination of employment for any reason, the Company shall pay to Executive (i) Executive’s earned but unpaid base salary
through the Termination Date and (ii) any other amounts or benefits, if any, under the Company’s employee benefit plans, programs or arrangements to which Executive may be
entitled pursuant to the terms of such plans, programs or arrangements or applicable law, payable in accordance with the terms of such plans, programs or arrangements or as
otherwise required by applicable law. Except as expressly set forth herein, all other rights and benefits of Executive will terminate on the Termination Date. In addition, the
benefits provided in Section 3(a) are intended to be paid in satisfaction of any severance payments or benefits Executive may otherwise be entitled to receive under the Offer
Letter or any other plan, program, policy or agreement with the Company or any of its affiliates (collectively, “Other Arrangements”). Therefore, Executive shall not be entitled
to receive any additional severance payments or severance benefits pursuant to any Other Arrangements.
 

- 3 -



 
4.            General Release and Waiver.

 
(a)            Release of Claims. In consideration for the execution and delivery of this Agreement, and the undertakings provided for herein, none of which is

otherwise required, and as a material inducement for the Company to enter into this Agreement, Executive agrees that, other than with respect to the Retained Claims (as
defined in Section 4(b) below), the foregoing consideration represents settlement in full of all outstanding obligations owed to Executive by the Company, any of their direct or
indirect subsidiaries and affiliates, and any of their respective current and former officers, directors, equity holders, managers, employees, agents, investors, attorneys,
shareholders, administrators, affiliates, benefit plans, plan administrators, insurers, trustees, divisions, and subsidiaries and predecessor and successor corporations and assigns
(collectively, the “Releasees”). Executive, on Executive’s own behalf and on behalf of any of Executive’s affiliated companies or entities and any of their respective heirs,
family members, executors, agents, and assigns, other than with respect to the Retained Claims, hereby and forever releases the Releasees from, and agrees not to sue
concerning, or in any manner to institute, prosecute, or pursue, any claim, complaint, charge, duty, obligation, or cause of action relating to any matters of any kind, whether
presently known or unknown, suspected or unsuspected, that Executive may possess against any of the Releasees arising from any omissions, acts, facts, or damages that have
occurred until and including the date Executive signs this Agreement, including, without limitation:
 

(i)             any and all claims relating to or arising from Executive’s employment or service relationship with the Company or any of its direct or indirect
subsidiaries or affiliates and the termination of that relationship;
 

(ii)            any and all claims relating to, or arising from, Executive’s right to purchase, or actual purchase of any shares of stock or other equity interests
of the Company or any of its affiliates, including, without limitation, any claims for fraud, misrepresentation, breach of fiduciary duty, breach of duty under applicable state law,
and securities fraud under any state or federal law;
 

(iii)           any and all claims for wrongful discharge of employment; termination in violation of public policy; discrimination; harassment; retaliation;
breach of contract, both express and implied; breach of covenant of good faith and fair dealing, both express and implied; promissory estoppel; negligent or intentional
infliction of emotional distress; fraud; negligent or intentional misrepresentation; negligent or intentional interference with contract or prospective economic advantage; unfair
business practices; defamation; libel; slander; negligence; personal injury; assault; battery; invasion of privacy; false imprisonment; conversion; and disability benefits;
 

(iv)           any and all claims for violation of any federal, state, or municipal statute, including, but not limited to, Title VII of the Civil Rights Act of
1964; the Civil Rights Act of 1991; the Rehabilitation Act of 1973; the Americans with Disabilities Act of 1990; the Equal Pay Act; the Fair Labor Standards Act; the Fair
Credit Reporting Act; the Age Discrimination in Employment Act of 1967; the Older Workers Benefit Protection Act; the Employee Retirement Income Security Act of 1974;
the Worker Adjustment and Retraining Notification Act; the Family and Medical Leave Act; the Sarbanes-Oxley Act of 2002;
 

(v)            any and all claims for violation of the federal or any state constitution;
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(vi)           any and all claims arising out of any other laws and regulations relating to employment or employment discrimination;

 
(vii)          any claim for any loss, cost, damage, or expense arising out of any dispute over the non-withholding or other tax treatment of any of the

proceeds received by Executive as a result of this Agreement;
 

(viii)         any and all claims arising out of the wage and hour and wage payments laws and regulations of the state or states in which Executive has
provided service to the Company or any of its affiliates (including without limitation the Massachusetts Payment of Wages Law); and
 

(ix)            any and all claims for attorneys’ fees and costs.
 

(b)            Retained Claims. Executive agrees that the release set forth in this Section 4 shall be and remain in effect in all respects as a complete general release
as to the matters released. Notwithstanding the foregoing, for the avoidance of doubt, nothing herein will be deemed to release any rights or remedies in connection with
Executive’s ownership of vested equity securities of the Company, any equity securities of the Company that are eligible to vest following the date hereof, Executive’s right to
indemnification by the Company or any of its affiliates pursuant to contract or applicable law including, without any limitation, the obligation to indemnify Executive for
liability from shareholder claims arising from Executive’s employment with the Company regardless of when the claims are filed, or Executive’s right to enforce the terms of
this Agreement (collectively, the “Retained Claims”). This release also does not release claims that cannot be released as a matter of law, including, but not limited to,
Executive’s right to report possible violations of federal law or regulation to any governmental agency or entity in accordance with the provisions of and rules promulgated
under Section 21F of the Securities Exchange Act of 1934 or Section 806 of the Sarbanes-Oxley Act of 2002, or any other whistleblower protection provisions of state or
federal law or regulation and any right to receive an award for information provided thereunder, Executive’s right to file a charge with or participate in a charge by the Equal
Employment Opportunity Commission, or any other local, state, or federal administrative body or government agency that is authorized to enforce or administer laws related to
employment, against the Company (with the understanding that Executive’s release of claims herein bars Executive from recovering such monetary relief from the Company or
any Releasee for any allegedly discriminatory treatment), claims for unemployment compensation or any state disability insurance benefits pursuant to the terms of applicable
state law, claims to continued participation in certain of the Company’s group benefit plans pursuant to the terms and conditions of COBRA, and claims to any benefit
entitlements vested as the date of separation of Executive’s employment, pursuant to written terms of any employee benefit plan of the Company or its affiliates.
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(c)            Voluntary Execution of Release. In consideration for the Company’s agreement to enter into this Agreement, and intending to be legally bound,

Executive hereby executes this Agreement voluntarily, without any duress or undue influence on the part or behalf of the Company or any third party, with the full intent of
releasing all of Executive’s claims against the Company and any of the other Releasees, except as excluded in Section 4(b) above. Executive acknowledges that: (a) Executive
has read this release; (b) Executive has not relied upon any representations or statements made by the Company that are not specifically set forth in this release; (c) Executive
has been represented in the preparation, negotiation, and execution of this release by legal counsel of Executive’s own choice or has elected not to retain legal counsel;
(d) Executive understands the terms and consequences of this release and of the releases it contains; and (e) Executive is fully aware of the legal and binding effect of this
release.
 

5.          Return of Company Property. On the Termination Date or such earlier date as requested by the Company, Executive shall return any property of the Company or
its affiliates (including, without limitation, proprietary information or intellectual property) that is within Executive’s custody or control.
 

6.          Non-Disparagement. The Executive agrees, from and after the date of this Agreement, to refrain from Disparaging (as defined below) the Company and its
affiliates, including any of its services, technologies or practices, or any of its directors, officers, agents, representatives or stockholders, either orally or in writing. The
Company shall instruct its officers and directors to refrain from Disparaging the Executive. Nothing in this paragraph shall preclude Executive from making truthful statements
that are reasonably necessary to comply with applicable law, regulation or legal process, or to defend or enforce a party’s rights under this Agreement. For purposes of this
Agreement, “Disparaging” means making remarks, comments or statements, whether written or oral, that impugn the character, integrity, reputation or abilities of the Person
being disparaged.
 

7.          Continuing Obligations. The Company and Executive agree that the Restrictive Covenant Agreements shall remain in full force and effect after the Termination
Date, and Executive agrees to comply with them at all times. Notwithstanding the foregoing, the parties expressly agree that (i) the non-competition covenants set forth in
Section 1(a) of the Non-Compete Agreement shall continue to apply following the Termination Date and (ii) the payments and benefits set forth in this Agreement are being
provided in lieu of the payments described in Section 1(c) of the Non-Compete Agreement (the “Non-Compete Payment”) and Executive will not be entitled to the Non-
Compete Payment.
 

8.           Taxes. The Company shall be entitled to (and intends to) withhold from any amounts payable under this Agreement any federal, state, local or foreign
withholding or other taxes or charges. To the extent any taxes may be due on the payments to Executive provided in this Agreement beyond any withheld by the Company,
Executive agrees to pay them himself. Executive further agrees to provide any and all information pertaining to Executive upon request as reasonably necessary for the
Company and its affiliates to comply with applicable tax laws.
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9.            General Provisions.

 
(a)            Successors and Assigns. The rights of the Company under this Agreement may, without the consent of Executive, be assigned by the Company in its

sole and unfettered discretion, to any person, firm, corporation or other business entity which at any time, whether by purchase, merger or otherwise, directly or indirectly,
acquires all or substantially all of the assets or business of the Company. The Company will require any successor (whether direct or indirect, by purchase, merger or otherwise)
to all or substantially all of the business or assets of the Company expressly to assume and to agree to perform this Agreement in the same manner and to the same extent that
the Company would be required to perform it if no such succession had taken place. The failure of any such successor to so assume this Agreement shall constitute a material
breach of this Agreement by the Company. As used in this Section 9(a), the “Company” shall mean the Company as hereinbefore defined and any successor to its business
and/or assets as aforesaid which assumes and agrees to perform this Agreement by operation of law or otherwise. Executive shall not be entitled to assign any of Executive’s
rights or obligations under this Agreement. This Agreement shall inure to the benefit of and be enforceable by Executive’s personal or legal representatives, executors,
administrators, successors, heirs, distributees, devisees and legatees.
 

(b)            Severability. In the event any provision of this Agreement is found to be unenforceable by a court of competent jurisdiction, such provision shall be
deemed modified to the extent necessary to allow enforceability of the provision as so limited, it being intended that the parties shall receive the benefit contemplated herein to
the fullest extent permitted by law. If a deemed modification is not satisfactory in the judgment of such court, the unenforceable provision shall be deemed deleted, and the
validity and enforceability of the remaining provisions shall not be affected thereby.
 

(c)            Interpretation; Construction. The headings set forth in this Agreement are for convenience only and shall not be used in interpreting this Agreement.
This Agreement has been drafted by legal counsel representing the Company, but Executive has participated in the negotiation of its terms. Furthermore, Executive
acknowledges that Executive has had an opportunity to review and revise the Agreement and, therefore, the normal rule of construction to the effect that any ambiguities are to
be resolved against the drafting party shall not be employed in the interpretation of this Agreement. Either party’s failure to enforce any provision of this Agreement shall not in
any way be construed as a waiver of any such provision, or prevent that party thereafter from enforcing each and every other provision of this Agreement.
 

(d)            Governing Law. This Agreement shall be governed, construed, interpreted and enforced in accordance with its express terms, and otherwise in
accordance with the substantive laws of the Commonwealth of Massachusetts without reference to the principles of conflicts of law of the Commonwealth of Massachusetts or
any other jurisdiction, and where applicable, the laws of the United States.
 

(e)            Notices. Any notice required or permitted by this Agreement shall be in writing and shall be delivered as follows with notice deemed given as
indicated: (i) by personal delivery when delivered personally; (ii) by overnight courier upon written verification of receipt; (iii) by telecopy or facsimile transmission upon
acknowledgment of receipt of electronic transmission; or (iv) by certified or registered mail, return receipt requested, upon verification of receipt. Notice shall be sent to
Executive at the most recent address for Executive in the Company’s personnel files and to the Company at its principal place of business, or such other address as either party
may specify in writing.
 

(f)            Survival. Sections 6 (“Non-Disparagement”), 7 (“Continuing Obligations”) and 9 (“General Provisions”) of this Agreement shall survive the expiration
or termination of this Agreement.
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(g)            Entire Agreement. The terms of this Agreement are intended by the parties to be the final expression of their agreement with respect to the employment

of Executive by the Company and supersede all prior understandings and agreements, whether written or oral, other than as set forth in Section 7 of this Agreement. This
Agreement may be amended or modified only with the written consent of Executive and an authorized representative of the Company. No oral waiver, amendment or
modification will be effective under any circumstances whatsoever.
 

(h)            Trade Secrets. Executive is hereby provided notice of immunity rights under the Defend Trade Secrets Act, which states: “(1) An individual shall not
be held criminally or civilly liable under any Federal or State trade secret law for the disclosure of a trade secret that (A) is made (i) in confidence to a Federal, State, or local
government official, either directly or indirectly, or to an attorney; and (ii) solely for the purpose of reporting or investigating a suspected violation of law; or (B) is made in a
complaint or other document filed in a lawsuit or other proceeding, if such filing is made under seal; and (2) an individual who files a lawsuit for retaliation by an employer for
reporting a suspected violation of law may disclose the trade secret to the attorney of the individual and use the trade secret information in the court proceeding, if the
individual (A) files any document containing the trade secret under seal; and (B) does not disclose the trade secret, except pursuant to court order.”
 

(i)            Code Section 409A.
 

(i)            The intent of the parties is that the payments and benefits under this Agreement comply with or be exempt from Section 409A of the Internal
Revenue Code of 1986, as amended, and the regulations and guidance promulgated thereunder (collectively, “Section 409A”) and, accordingly, to the maximum extent
permitted, this Agreement shall be interpreted to be in compliance therewith.
 

(ii)            If Executive is deemed by the Company at the time of Executive’s “separation from service” within the meaning of Section 409A to be a
“specified employee” for purposes of Section 409A, to the extent delayed commencement of any portion of the benefits to which Executive is entitled under this Agreement is
required in order to avoid a prohibited distribution under Section 409A, such portion of Executive’s benefits shall not be provided to Executive prior to the earlier of (i) the
expiration of the six-month period measured from the date of Executive’s separation from service with the Company or (ii) the date of Executive’s death. Upon the first
business day following the expiration of the applicable period, all payments deferred pursuant to the preceding sentence shall be paid in a lump sum to Executive (or
Executive’s estate or beneficiaries), and any remaining payments due to Executive under this Agreement shall be paid as otherwise provided herein.
 

(iii)            Executive’s right to receive any installment payments under this Agreement shall be treated as a right to receive a series of separate payments
and, accordingly, each such installment payment shall at all times be considered a separate and distinct payment as permitted under Section 409A. Except as otherwise
permitted under Section 409A, no payment hereunder shall be accelerated or deferred unless such acceleration or deferral would not result in additional tax or interest pursuant
to Section 409A.
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(iv)            To the extent that any reimbursements under this Agreement are subject to Section 409A, any such reimbursements payable to Executive

shall be paid to Executive no later than December 31 of the year following the year in which the expense was incurred; provided, that Executive submits Executive’s
reimbursement request promptly following the date the expense is incurred, the amount of expenses reimbursed in one year and the amount of in-kind benefits provided in one
year shall not affect the amount eligible for reimbursement or in-kind benefits to be provided in any subsequent year, other than medical expenses referred to in
Section 105(b) of the Code, and Executive’s right to reimbursement or in-kind benefits under this Agreement will not be subject to liquidation or exchange for another benefit.
 

(j)            Consultation with Legal and Financial Advisors. By executing this Agreement, Executive acknowledges that this Agreement confers significant legal
rights, and may also involve the waiver of rights under other agreements; that the Company has encouraged Executive to consult with Executive’s personal legal and financial
advisors; and that Executive has had adequate time to consult with Executive’s advisors before executing this Agreement.
 

(k)            Counterparts. This Agreement may be executed in multiple counterparts, each of which shall be deemed an original but all of which together shall
constitute one and the same instrument.
 

(Signature Page Follows)
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IN WITNESS WHEREOF, and intending to be legally bound, the parties have executed the foregoing on the dates shown below.

 
DESKTOP METAL, INC.     
     
/s/ Ric Fulop  Date: July 11, 2022
Ric Fulop     
CEO     
     
EXECUTIVE     
     
/s/ James Haley  Date: July 11, 2022
James Haley     

 



 
Exhibit A

 
GENERAL WAIVER AND RELEASE OF CLAIMS

 
Reference is made to the Transition and Separation Agreement, dated as of July 11, 2022 (the “Agreement”), to which this General Waiver and Release of Claims (the

“Release”) is attached. Capitalized terms used but not defined in this Release will have the meanings given to them in the Agreement.
 

1.            Release of Claims. Executive agrees that, other than with respect to the Retained Claims (as defined in Section 2 below), the consideration described in the
Agreement represents settlement in full of all outstanding obligations owed to Executive by the Company, any of their direct or indirect subsidiaries and affiliates, and any of
their respective current and former officers, directors, equity holders, managers, employees, agents, investors, attorneys, shareholders, administrators, affiliates, benefit plans,
plan administrators, insurers, trustees, divisions, and subsidiaries and predecessor and successor corporations and assigns (collectively, the “Releasees”). Executive, on
Executive’s own behalf and on behalf of any of Executive’s affiliated companies or entities and any of their respective heirs, family members, executors, agents, and assigns,
other than with respect to the Retained Claims, hereby and forever releases the Releasees from, and agrees not to sue concerning, or in any manner to institute, prosecute, or
pursue, any claim, complaint, charge, duty, obligation, or cause of action relating to any matters of any kind, whether presently known or unknown, suspected or unsuspected,
that Executive may possess against any of the Releasees arising from any omissions, acts, facts, or damages that have occurred until and including the date Executive signs this
Release, including, without limitation:
 

(i)            any and all claims relating to or arising from Executive’s employment or service relationship with the Company or any of its direct or indirect
subsidiaries or affiliates and the termination of that relationship;
 

(ii)           any and all claims relating to, or arising from, Executive’s right to purchase, or actual purchase of any shares of stock or other equity interests
of the Company or any of its affiliates, including, without limitation, any claims for fraud, misrepresentation, breach of fiduciary duty, breach of duty under applicable state law,
and securities fraud under any state or federal law;
 

(iii)          any and all claims for wrongful discharge of employment; termination in violation of public policy; discrimination; harassment; retaliation;
breach of contract, both express and implied; breach of covenant of good faith and fair dealing, both express and implied; promissory estoppel; negligent or intentional
infliction of emotional distress; fraud; negligent or intentional misrepresentation; negligent or intentional interference with contract or prospective economic advantage; unfair
business practices; defamation; libel; slander; negligence; personal injury; assault; battery; invasion of privacy; false imprisonment; conversion; and disability benefits;
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(iv)          any and all claims for violation of any federal, state, or municipal statute, including, but not limited to, Title VII of the Civil Rights Act of

1964; the Civil Rights Act of 1991; the Rehabilitation Act of 1973; the Americans with Disabilities Act of 1990; the Equal Pay Act; the Fair Labor Standards Act; the Fair
Credit Reporting Act; the Age Discrimination in Employment Act of 1967; the Older Workers Benefit Protection Act; the Employee Retirement Income Security Act of 1974;
the Worker Adjustment and Retraining Notification Act; the Family and Medical Leave Act; the Sarbanes-Oxley Act of 2002;
 

(v)           any and all claims for violation of the federal or any state constitution;
 

(vi)          any and all claims arising out of any other laws and regulations relating to employment or employment discrimination;
 

(vii)         any claim for any loss, cost, damage, or expense arising out of any dispute over the non-withholding or other tax treatment of any of the
proceeds received by Executive as a result of this Release;
 

(viii)        any and all claims arising out of the wage and hour and wage payments laws and regulations of the state or states in which Executive has
provided service to the Company or any of its affiliates (including without limitation the Massachusetts Payment of Wages Law); and
 

(ix)           any and all claims for attorneys’ fees and costs.
 

2.            Retained Claims. Executive agrees that this Release shall be and remain in effect in all respects as a complete general release as to the matters released.
Notwithstanding the foregoing, for the avoidance of doubt, nothing herein will be deemed to release any rights or remedies in connection with Executive’s ownership of vested
equity securities of the Company, Executive’s right to indemnification by the Company or any of its affiliates pursuant to contract or applicable law, or Executive’s right to
enforce the terms of the Agreement (collectively, the “Retained Claims”). This Release also does not release claims that cannot be released as a matter of law, including, but not
limited to, Executive’s right to report possible violations of federal law or regulation to any governmental agency or entity in accordance with the provisions of and
rules promulgated under Section 21F of the Securities Exchange Act of 1934 or Section 806 of the Sarbanes-Oxley Act of 2002, or any other whistleblower protection
provisions of state or federal law or regulation and any right to receive an award for information provided thereunder, Executive’s right to file a charge with or participate in a
charge by the Equal Employment Opportunity Commission, or any other local, state, or federal administrative body or government agency that is authorized to enforce or
administer laws related to employment, against the Company (with the understanding that Executive’s release of claims herein bars Executive from recovering such monetary
relief from the Company or any Releasee for any allegedly discriminatory treatment), claims for unemployment compensation or any state disability insurance benefits pursuant
to the terms of applicable state law, claims to continued participation in certain of the Company’s group benefit plans pursuant to the terms and conditions of COBRA, and
claims to any benefit entitlements vested as the date of separation of Executive’s employment, pursuant to written terms of any employee benefit plan of the Company or its
affiliates.
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3.            Acknowledgement of Waiver of Claims under ADEA. Executive understands and acknowledges that Executive is waiving and releasing any rights Executive may

have under the Age Discrimination in Employment Act of 1967 (“ADEA”), and that this waiver and release is knowing and voluntary. Executive understands and agrees that
this waiver and release does not apply to any rights or claims that may arise under the ADEA after the date Executive signs this Release. Executive understands and
acknowledges that the consideration given for this waiver and release is in addition to anything of value to which Executive was already entitled. Executive further understands
and acknowledges that Executive has been advised by this writing that: (a) Executive has a right, and the Company is herein advising Executive, to consult with an attorney
prior to executing this Release; (b) Executive has up to twenty-one (21) days within which to consider this Release; the parties agree that such time period to review this
Release shall not be extended upon any material or immaterial changes to this Release; if Executive signs this Release prior to the expiration of such review period, Executive
does so voluntarily and waives the remainder of the review period; (c) Executive has up to seven (7) days immediately following Executive’s execution of this Release to
revoke this Release by providing written notice to the Secretary of the Company; and (d) provided Executive has returned Executive’s executed Release to the Company within
twenty-one (21) days of receipt and has not revoked this Release as provided herein, this Release shall become effective on the eighth (8th) day after it is signed (the “Effective
Date”).
 

4.            Effective Date. This Release will become effective on the Effective Date.
 

5.            Voluntary Execution of Release. Executive hereby executes this Release voluntarily, without any duress or undue influence on the part or behalf of the Company
or any third party, with the full intent of releasing all of Executive’s claims against the Company and any of the other Releasees, except as excluded in Section 2 above.
Executive acknowledges that: (a) Executive has read this Release; (b) Executive has not relied upon any representations or statements made by the Company that are not
specifically set forth in this Release; (c) Executive has been represented in the preparation, negotiation, and execution of this Release by legal counsel of Executive’s own
choice or has elected not to retain legal counsel; (d) Executive understands the terms and consequences of this Release and of the releases it contains; and (e) Executive is fully
aware of the legal and binding effect of this Release.
 

6.            Amendment, Governing Law and Notice. This Release is final and binding and may only be amended in a writing signed by Executive and a duly authorized
officer of the Company. Sections 9(d) and (e) of the Agreement will apply to this Release mutatis mutandis.
 

7.            General Release. For the avoidance of doubt, this Release does not replace or in any way limit the general release and waiver in the Agreement.
 

Executed:   
   
  
James Haley  
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